pretative rules." 5 In theory, interpretative rules represent only policy determinations or litigating positions for the agency. In practice, however, courts often defer to the agency's decision and give it the force of law. ' Each year the IRS issues a vast number of rulings standardizing taxpayer liability to the government, including Treasury regulations, revenue rulings, and revenue procedures. Although Treasury regulations are usually promulgated after notice and comment, revenue rulings and revenue procedures-which courts generally characterize as interpretative-are not subjected to that procedure. Through its interpretations of section 6661, the IRS has, in effect, declared that its interpretative pronouncements represent binding law for taxpayers and their counsel, and disobedience will result in penalties. 7 Because of this provision, the possibility now exists that the interpretative rules of the IRS will have effects beyond their content that dictates substantive tax liability.' Such an outcome threatens to undermine administrative law principles.
Section I of this Note explores the background of section 6661 and its interpretation by the Department of Treasury. Section II explains the first problem with the Regulation,' namely the compulsion of taxpayer deference to IRS interpretative rules. Section III discusses how Treasury's interpretation of 6661 limits the authorities that taxpayers may cite to avoid the penalty, excluding some authorities that taxpayers may refer to when they are trying to escape substantive tax liability. Section IV explores whether the proposed solutions could come from courts or whether they must emanate from Congress. The deference courts pay to adminis-5. 5 U.S.C. 553(b)(A) (1982) . Although many commentators prefer the term "interpretive," see, e.g., Asimow, Nonlegislative Rulemaking and Regulatory Reform, 1985 DUKE L.J. 381, 381 n.4, the Act uses the term "interpretative."
6. Many scholars have commented on the increased deference that courts accord interpretative rules. See 7. Treas. Reg. § 1.6661-3 (1985) . 8. Throughout this Note, the phrase "substantive liability" will refer to the amount of tax that a taxpayer should declare on her return. See I.R.C. § 6661(b)(2) (1986) . Section 6661 imposes a penalty in addition to any substantive liability.
9. Treas. Reg. § 1.6661-3 (1985) .
trative agencies suggests that judicial adoption of this Note's proposed reading might be precluded. This conclusion might provide impetus to Congress to revisit not only the words of section 6661 but also the issue of judicial deference to administrative agencies generally.°I
.
BACKGROUND: TAXING SYSTEMS AND THE TAX PENALTY
Section 6661 is part of a larger system of penalizing those taxpayers who misstate or otherwise fail to pay their taxes. By referring to "authority," section 6661 alludes to a large body of administrative pronouncements that the IRS issues yearly.
A. The Tax Avoidance Problem and Congressional Responses
Taxpayers in the United States often play the "audit lottery," gambling that the Service will not catch questionable positions on their returns because there are too many returns for the IRS to review each one carefully." In the late 1970's, the potential costs of taking an aggressive position on a tax return were low. Chances were that the IRS would not audit, and even if it did, the Code had few provisions to penalize anyone but taxpayers who fraudulently evaded tax liability. Thus, if a taxpayer faced an audit and lost, she would only have to pay the back taxes plus any interest. 1 2 Since the statutory interest rates were often below the high market interest rates of the late 1970's, a " taxpayers had great incentive to understate their taxes.
Lawmakers had the option of responding to increasing tax avoidance in two ways: penalizing underpayment of taxes, and forbidding or limiting the substantive transactions that lead to tax avoidance. 4 The United States has often pursued the latter form of control in response to the proliferation of tax shelters. 5 Tax shelters have always existed, but in the late 1970's, they exploded in number.
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In 1982, Congress enacted the Tax Equity and Fiscal Responsibility Act (TEFRA),' 0 and included section 666117 as a partial response to these problems." 8 Section 6661 imposes a penalty of twenty-five percent' 9 on any "substantial understatement" of taxes. 20 Taxpayers may avoid the penalty if they adequately disclose their position 2 or if they have "substantial authority" for the tax treatment of any item on their return, even if their position is ultimately rejected. Stat. at 616-17 (codified at I.R.C. § 6653(a)(2)-(b) (1986)) (increased penalty for fraudulent or negligent tax avoidance); id. § 316, 96 Stat. at 607 (codified at I.R.C. § 6676 (1986)) (penalizing those who fail to report identification number on their returns); id. § 320, 96 Stat. at 611-12 (codified at I.R.C. § 6700 (1986)) (penalizing promoters of abusive tax shelters); id. § 324, 96 Stat. at 615-16 (codified at I.R.C. § 6701 (1986)) (fine for aiding and abetting substantial understatement).
The Code also makes borrowing from the government (i.e., understating tax liability because statutory interest rates applied to unpaid taxes are favorable) more expensive. Section 6621 establishes a two-tiered interest rate structure. Compare I.R.C. § 6621(a)(1) (1986) (interest rate for underpayments to government) with I.R.C. § 6621(a)(2) (1986) (overpayments of tax to government, as defined in I.R.C. § 6611 (1986) earn less interest than that charged for underpayments to government). The underpayment rate increases for substantial underpayments attributed to certain tax-motivated transactions, I.R.C. § 6621(c) (1986), and interest compounds daily, I.R.C. § 6622 (1986).
19. While the original penalty was 10%, TEFRA § 323, 96 Stat. at 613-14, Congress simultaneously passed one law raising the penalty to 20% and one raising it to 25%. The Tax Court has held that the higher penalty applies. See Pallottini v. Commissioner, 90 T.C. 498 (1988) . 20. I.R.C. § 6661(a) (1986). I.R.C. § 6661(b)(2)(A) (1986) defines "understatement" as the amount of tax that the taxpayer should have reported minus the amount that the taxpayer did report. I.R.C. § 6661(b)(1) (1986) defines "substantial understatement" as the greater of "10 percent of the tax required to be shown on the return for the taxable year" and a set amount ($5,000 for individuals and $10,000 for corporations).
21. I.R.C. § 6661(b)(2)(B)(i) (1986). The IRS defines "adequate disclosure" as a statement on a Form 8275 or similar attachment to the taxpayer's return. Treas. Reg. § 1.6661-4(b) (1) (1985) . In Schirmer v. Commissioner, 89 T.C. 277 (1987), the Tax Court held that a taxpayer need only provide enough information to identify the potential controversy, but must do more than simply file a return. Id. at 285-86. The Secretary of the Treasury may waive the understatement penalty "on a showing by the taxpayer that there was reasonable cause for the understatement . . . and that the taxpayer acted in good faith;" this applies both to regular transactions and tax shelters. I.R.C. § 6661(c) (1986). A reviewing court will apply an abuse of discretion standard to denials of the waiver. 25. Id. § 6661(b)(2)(C)(i)(II). Adequate disclosure, moreover, is no defense to the penalty in tax shelter cases. Id. § 6661(b)(2)(C)(i)(I).
to the penalty. Theoretically, three types of substantial understatement cases could arise. First, there could be cases in which the Commissioner loses on the substantive tax issue; in those cases, no penalty for substantial understatement can be imposed. 2 " Second, there could be cases in which the taxpayer owes both the tax and the penalty. 2 Third, there could be cases in which the taxpayer owes the tax but, because she had substantial authority for her position, no penalty should be applied. 28 This Note is concerned primarily with the third category.
B. A Taxonomy of Modern Internal Revenue Service Pronouncements
Before delving further into this last category of cases, one needs to know how the United States helps its citizens determine how much tax they owe. Section 7805 of the Internal Revenue Code authorizes the Secretary of the Treasury to issue "all needful rules and regulations for the enforcement" of the Code. 29 In addition, the Service communicates its own position on different issues to taxpayers in a number of different ways. 3 The IRS issues revenue rulings 4 and revenue procedures. 5 These do not undergo a notice and comment period, but still act as binding rules on taxpayers. 6 The Commissioner has no authority in the Code to issue revenue rulings other than his general authority derived from the Secretary of the Treasury's section 7805 power.
The IRS also issues less formal communications. The most frequent are the letter ruling and private determination, in which the Service's National Office or District Directors respectively answer questions from taxpayers about the tax implications of particular transactions. 3 " The Service has only recently begun to publish private determinations but these rul-(regulation contrary to plain meaning of Code void).
32. See 5 U.S.C. § 553 (1982) (agencies must announce rules prior to promulgation and allow public to make written comments). ings cannot be relied on as precedent. 8 The Service routinely issues a list of subjects upon which it will not issue private determinations. 3 9 In addition to pronouncements issued to taxpayers, the IRS also announces its litigation position for future disputes. This policy, called nonacquiescence, is pursued to indicate the IRS's refusal to adhere to the precedential effect of a case. 4 Sometimes these decisions are announced in the form of Actions on Decisions; at other times, the Service will announce its challenge to a decision through a revenue ruling." 1 While it usually will challenge only the rulings of the Tax Court, the Service will sometimes refuse to recognize a decision of a court of appeals. 42 The IRS has never directly challenged a ruling of the Supreme Court.
The Service also announces policy in other forms including General Counsel Memoranda,' Technical Advice Memoranda," Technical Mem-38. I.R.C. § 61100)(3) (1986), which governs the rulings program, prohibits the use of written determinations as precedent. Despite this prohibition, some courts have used letter rulings as a guide to how the Service has treated taxpayers in similar situations. Under Treas. Reg. 1.6661-3(b)(4)(ii) (1985) , taxpayers may cite court cases from any jurisdiction as substantial authority; the circuit to which they may appeal is not taken into account. However, "there is substantial authority for the tax treatment of an item if the treatment is supported by controlling precedent of a United States Court of Appeals to which the taxpayer has a right of appeal with respect to the item." Id. 
RULES
The Secretary of the Treasury has issued six regulations under section 6661. One of these, Treasury Regulation 1.6661-3, defines "authority" to include certain interpretative rules. The distinction between interpretative and legislative rules is not clear but it has some significance in administrative law. Theoretically, interpretative rules should have less effect than legislative rules, but courts tend to defer to them equally. 4 " Because of this equal deference, if courts enforce Regulation 1.6661-3 as written, they will compel taxpayers to defer to IRS pronouncements that are supposed to represent no more than the Service's own interpretation.
A. The Distinction Between Legislative and Interpretative Rules 1. The History of the Distinction
In 1939, President Roosevelt directed Attorney General Murphy to appoint a special committee and study administrative procedure in the various federal agencies. The number of agencies and their powers had risen greatly in the New Deal era, and the jumble of idiosyncratic agency procedure, which then comprised the bulk of administrative law, accomplished little except to confuse citizens, conceal agency activity from public scrutiny, and hide regulations from the government itself. The Attorney General's report and recommendations suggested a unified approach to administrative procedure." 9 In 1946, after years of delay and debate, Congress passed the Administrative Procedure Act 50 to make administrative agencies more accountable to the public.
In its final report, the Committee suggested that all administrative agencies, including the Bureau of Internal Revenue,"' should follow notice and comment procedures when issuing statutory rules." 2 It therefore became necessary to distinguish statutory regulations from interpretative rules. The Committee recognized that the conceptual "distinction between statutory regulations and interpretative regulations is . . .blurred by the fact that the courts pay great deference to the interpretative regulations of administrative agencies, especially where these have been followed for a long time." 53 Because interpretative regulations consequently affect private interests, the Committee examined the procedures agencies used in promulgating these rules.
54
When it enacted the APA, Congress recognized that agencies promulgate interpretative rules. 55 However, both the Senate and the House wanted agencies to act in good faith and use this exception and all of the other exceptions in the Act only when necessary. 6 [Vol. 98: 1435 agency action fell into primarily two categories, rulemaking and adjudication, 57 and for both categories the Act specified procedures that would protect the public interest. Because interpretative rules would not have a statute-like impact on the public, no procedures were necessary for their promulgation.""
The Interpretative-Legislative Distinction Today
The distinction between legislative and interpretative rules remains obscure. The Supreme Court has never devised a test for distinguishing interpretative from legislative rules; it has only ruled on how interpretative rules should be treated by the courts. 5 9 In theory, courts should accord great deference to legislative rules and review interpretative rules more carefully, depending on various circumstances, including which agency promulgated the rule. 0 Because the Supreme Court has offered so little guidance on distinguishing the two types of rules, the courts of appeals have created most of the case law in this area.
An interpretative ruling only represents the agency's position for litigation purposes. 6 " Since some legislative rules interpret statutes, 2 the type omy between rulemaking and adjudication). As a contemporaneous interpretation of the Act, the Manual offers good insight into how the executive branch read the APA. The usual distinction between rulemaking and adjudication is that the former is prospective and the latter is retroactive. Id. This distinction does not hold up well in the case of the IRS since it may exercise its rulemaking authority retroactively; indeed, I.R.C. § 7805(b) (1986) presumes that regulations will apply retroactively.
58. "Another reason [to exclude interpretative rules from notice and comment], which might be added, is that 'interpretative' rules-as merely interpretations of statutory provisions-are subject to plenary judicial review, whereas 'substantive' rules involve a maximum of administrative discretion." APA LEGISLATIVE HISTORY, supra note 55, at 18. 59. The Court has held that rules not promulgated in accordance with the APA do not have the binding effect of law and cannot constitute an "authorization by law." In Chrysler Corp. v. Brown, 441 U.S. 281, 315-16 (1979), Chrysler attempted to prevent the Defense Logistics Agency from releasing to Chrysler's unions equal employment opportunity reports that it had filed with the Agency. Chrysler claimed that release would violate the Trade Secrets Act, 18 U.S.C. § 1905 (1982), which requires an authorization of law before release is legal. The Court held that an interpretative rule could not constitute an "authorization of law"; this is as close as it has come to defining a functional test.
60. Batterton v. Francis, 432 U.S. 416, 425 n.9 (1977) (APA challenge to Secretary of HEW's authority to promulgate rules interpreting "unemployment" failed because Congress specifically authorized the interpretation). In Batterton, the Court established guidelines for determining when courts should defer to agency interpretations: "Varying degrees of deference are accorded to administrative interpretations, based on such factors as the timing and consistency of the agency's position, and the nature of its expertise." Id. at 425 n.9.
61. See 2 K. DAVIS, supra note 48, § 7.13, at 59-64. But see, e.g., Merchant's Indus. Bank v. Commissioner, 475 F.2d 1063 (10th Cir. 1973). While the court acknowledged that revenue rulings "do not have the force and effect of law ... and though entitled to consideration, they are accorded less weight than regulations," id. at 1064, it proceeded to review the challenged agency action under an abuse of discretion standard rather than treating the agency's position as the position of one party, id. at 1065. of action that an agency is performing alone does not distinguish interpretative from legislative rules. In the 1970's, some courts voided purportedly interpretative rules that were found to have a substantial impact on the public. 63 Most circuits have since repudiated "substantial impact analysis," however, and instead look to a variety of factors in determining whether a rule is interpretative." Most notably, courts examine the agency's intent 6 5 and the effect of the law within the statutory scheme.
66
The demise of the substantial impact test came in part from changes in the Supreme Court's jurisprudence. In Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, the Supreme Court held that the APA sets a maximum of procedures that courts may require.1 7 In Vermont Yankee, the Natural Resources Defense Council (NRDC) claimed that nuclear power was so important an issue that the government should hold hearings on it; the Court nevertheless refused to grant this relief. This case has caused the circuit courts to become unwilling to impose any procedures on administrative agencies beyond those specified in section 553.8 Thus, they have defined "interpretative rule" more broadly and exempted more rules from notice and comment. 72 the court of appeals reached the merits of a challenged revenue ruling. The Welfare Rights Organization challenged Revenue Ruling 69-545, which revoked Revenue Ruling 56-185. The earlier ruling required tax-exempt hospitals to provide free and low-cost services to the poor, and the later ruling lifted that requirement. The court of appeals denied relief to the plaintiffs, holding that revenue rulings fall into the "interpretative regulations" exception to the APA 3
The revenue ruling had "no independent binding effect and . . . courts are not bound by it unless they choose to accept it as a proper interpretation." 74 At the same time, however, the court found that the Commissioner's position represented a reasonable interpretation of the term "charitable" in the context of the Code and did not violate any explicit or implied congressional intent; therefore, the circuit court allowed the revenue ruling to stand.
Two other decisions have characterized revenue rulings as "classic examples of an interpretative ruling. 75 Both involved challenges to the issuance of an amendment through revenue ruling to Treasury Regulation section 1.612-3, which concerned the advancement of royalties from mines. 7 6 Both courts ruled that section 7805 of the Code took precedence over the APA, since the Code "reflect[ed] a specific congressional action to address a particular issue. . . . If two statutes conflict or overlap in application, the rule is that the more specific of the two takes precedence.
77

B. The Deference Paid to Interpretative Rules
When a court determines that a rule is interpretative, it holds that the rule is exempt from notice and comment. This implies, to some extent, 76. In Wing, the court found that the Secretary had properly followed the required notice and comment for the legislative regulations, and ruled that amendments to the regulation need not undergo notice and comment. 81 T.C. at 28, 30. In Redhouse v. Commissioner, 728 F.2d 1249 (9th Cir.), cert. denied, 469 U.S. 1034 (1984), the court of appeals relied on the Tax Court's Wing decision, but found that the regulation-an amendment to a legislative rule-was interpretative and therefore need not undergo notice and comment. Id. at 1253. The court reasoned that the revenue rulings only corrected an earlier misinterpretation of the original depletion regulations. The complete depletion regulations, as legislative rules, had to and did pass notice and comment.
77. Wing, 81 T.C. at 30 n.17 (emphasis in original); see also Redhouse, 728 F.2d at 1253 (same). But see Asimow, supra note 5, at 395 (rule made pursuant to specific delegations of rulemaking power often considered legislative, not interpretative, and therefore requires notice and comment).
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[Vol. 98: 1435 that the interpretative rule will receive more stringent judicial review. 7 However, the level of review that courts in fact apply to interpretative and legislative rules has converged in recent years." 9 Soon after the APA was passed, the D.C. Circuit in Gibson Wine Co. v. Snyder 80 stated that Internal Revenue rulings constitute only the Commissioner's interpretation of a section of the Treasury regulations."' In that case, a producer of boysenberry wine challenged a revenue ruling which required manufacturers to label boysenberry wine as such, rather than as blackberry wine. The Gibson Wine Company argued that the boysenberry, being only a particularly "large and luscious newcomer" 8 ' 2 to the blackberry family, did not constitute a different species of fruit that necessitated special labelling. 8 3 The Commissioner disagreed. The District Court, holding that the Commissioner's position did not bind the court, "examined the whole question on the merits de novo ab initio, made its own findings on the evidence before it, and reached its own conclusions upon the merits," agreeing with the Commissioner. 8 The Court of Appeals approved of this level of review for an interpretative rule. Courts sometimes claim that they exercise more stringent review over interpretative rulings than those promulgated with notice and comment. 8 ' But while no court has repudiated Gibson Wine, courts now tend to be much more deferential to agency interpretations. The rigor of judicial review reached its nadir in Chevron U.S.A. v. Natural Resources Defense Council, where the Supreme Court announced a three-part test for reviewing agency legislative rules. 8 7 First, a court should examine the statutory language that the agency interpreted; if the agency's reading is substantially incorrect or abrogates the clear language of the statute, the court must invalidate the regulation. 8 Second, if the language of the statute is unclear, the court should refer to the statute's legislative history and divine Congress's intent. 89 This increased deference to legislative rules has been extended to interpretative rules. In General Motors Corp. v. Ruckeishaus, the D.C. Circuit held that an interpretative rule deserves the deference described in Chevron. 91 Similarly, in Arrow Air v. Dole, the court cited Chevron and stated that "where, as here, two reasonable interpretations are possible, the agency's view must prevail."" 2 In each case, the court adopted the agency's interpretations. 9 3 In the IRS context, the Supreme Court often defers to Treasury regulations and interpretations. 4 As it said in United States v. Correll, 95 "Congress has delegated to the Commissioner, not to the courts, the task of prescribing" rules under section 7805 of the Code. 8 This policy predates Chevron by many years; courts have consistently deferred to the expertise of the Commissioner.
Courts also tend to defer to the Commissioner's interpretative rules. In Farmar v. United States, 97 the Court of Claims summarized the treatment of revenue rulings, one type of interpretative rule:
Revenue rulings are not binding on this court. They are not accorded a presumption of correctness but must be analyzed for consistency with the statute. Nevertheless, they are entitled to some consideration and carry some weight, especially when the statutory language is considered ambiguous. This stance is consistent with the general deference accorded an IRS interpretation, as well as the Commissioner's authority to choose between reasonable interpretations. 98 Courts talk as if IRS interpretative rules are different from legislative regulations, but, given the tradition of deference to the Commissioner, the judicial policy towards both is essentially the same. 93. Arrow Air involved a challenge to the rule itself, not the application; as such, the judgment only permitted the Civil Aeronautics Board to apply its interpretative rule. In GM, the EPA sought to require automobile manufacturers to repair all vehicles of a recall class, regardless of age or mileage at the time of the repair. The court permitted the agency to apply its interpretation to General Motors. 
C. The Problem of Compelled Taxpayer Deference
Under section 6661 and its regulations, taxpayers must pay the same deference to IRS interpretative announcements as courts do, or risk a fine for the substantial understatement of tax liability. This destroys the theoretical and appropriate distinction between legislative and interpretative rules.
Treasury Regulation 1.6661-3 includes IRS interpretative rulings, along with the Code, court cases, and legislative rules, as the exclusive forms of permissible authority. 9 9 The fact that a court may find an interpretative rule substantively correct-or may have a presumption that the IRS's interpretations are correctZ 0 0 -does not mean that interpretative and legislative rules should not be distinguished."' Treasury Regulation 1.6661-3(b)(2) equates the authoritative value of interpretative and legislative rules, and thus violates a basic principle of administrative law, i.e. the distinction between interpretative and legislative rules.1 0 2 Courts continue to characterize interpretative rules as merely the litigating position of agencies;' 03 it would therefore be unfair to require taxpayers to accept these rules as though they were law.
Section 6661, as interpreted by Treasury Regulation 1.6661-3, has this effect. By treating revenue rulings and other interpretative rules as authorities which, if contrary to the taxpayer's position, could negate the "authority" the taxpayer can cite in her favor, Regulation 1.6661-3 threatens to penalize the taxpayer for failing to defer to the IRS's position, which effectively gives it the deterrent power of a law.
In order to escape the substantial understatement penalty, the taxpayer must show more authority than required under the "reasonable basis" standard, but need not meet the level required by a "more likely than not" standard.'" The Service will take all recognized authorities into account when evaluating substantial underpayment penalties, and recognizes that "[t]here may be substantial authority for more than one position with respect to the same item.' 0 1 5 When tax shelters are involved, the taxpayer must demonstrate not only that substantial authority exists for her position, but also that she reasonably concluded (either alone or with the help 99. Treas. Reg. § 1.6661-3(b) (2) (1985) . 100. Cf Welch v. Helvering, 290 U.S. 111, 115 (1933) (taxpayer has burden of proof to claim deduction).
101. The framers of the APA believed that interpretative rules would receive more intense scrutiny from courts. See supra note 58.
102. See K. DAVIS, supra note 48, § § 7.9-.11, at 43-57 (using Nazis as example of administrative agencies run riot).
103. of a tax advisor) that "there is a greater than 50-percent likelihood that the tax treatment of the item will be upheld in litigation if the claimed treatment is challenged. . . ,,.o0 Moreover, the Regulation declares that " [t] here is substantial authority for the tax treatment of an item only if the weight of the authorities supporting the treatment is substantial in relation to the weight of authorities supporting contrary positions."107 This regulation ignores the proper distinction between legislative and interpretative rules. Neither courts nor the Service should impose substantial understatement penalties solely on the basis of an IRS interpretative rule. Instead, such penalties should be imposed only if the rule has become accepted in judicial precedent or has passed through notice and comment.' 0 8 Thus, a dear, applicable court precedent or a legislative rule could become preclusive authority"' 0 for the section 6661 penalty.
Precedent should be preclusive authority for the purposes of the section 6661 penalty. These norms are legitimate for two principal reasons: First, both sides are involved in the dispute (representation); second, the decisionmaker stands independent of the two litigants (neutrality). Courts can thus transform the litigating position of one party into a legal norm. Under this proposal, a court-either an Article III court or the Tax Court"1 0 -could affirm the Commissioner's substantive tax position and use that decision in the future as authority justifying imposition of section 6661 penalties. But imposing the fine on taxpayers solely because they challenge an interpretative rule would in some instances penalize them for advancing colorable positions."' In such cases, the court essentially defers to one party's litigating position-denying neutrality-without the involvement of the adversely affected party-denying representation.
Notice and comment also generates binding norms, with a somewhat different basis for their legitimacy. It permits affected parties to participate in the rulemaking process, thus mirroring some of the values inher- 108. One exception to this rule might be letter determinations addressed to the taxpayer. See supra notes 37-39 and accompanying text. These might constitute an exception because the taxpayer requested the ruling. Considering that the IRS can err in its tax advice, this Note does not propose that letter determinations adverse to the named taxpayer be accorded the "preclusive effect", see infra note 109 (defining preclusive effect), of a legislative rule or precedent. Letter determinations in favor of the taxpayer should exculpate her from the substantial understatement penalty in any case.
109. A "preclusive authority" is one that would have a strong presumption of correctness; "preclusive effect" is the effect that a preclusive authority has, i.e. almost outweighing any other authority the taxpayer might cite. The intent is to create a level of deference similar to Arrow Air and General Motors v. Ruckleshaus. 
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[Vol. 98: 1435 ent in democratic decisionmaking. The historical record strongly supports applying the notice and comment requirement to the IRS. Both the work of the Attorney General's Committee on Administrative Procedure and the legislative history of the APA indicate that the promulgation of tax policy was intended to comply with this norm. In its monograph describing the regulatory process of the Bureau of Internal Revenue, the Committee noted that while the Bureau's personnel had the advantages of expertise, they could benefit from the views of affected parties. 1 12 While the Committee realized that formal hearings might lengthen the regulations process, 1 3 it suggested that the Bureau could publish proposed regulations in the Internal Revenue Bulletin and invite written commentary-processes which mirror the informal rulemaking of the APA in section 553n 1 -and pointed to the Alcohol Tax Unit as an example of how such consultation could help the Bureau formulate more coherent regulations. 1 1 5 There is also a strong policy behind encouraging notice and comment: It protects due process values and enhances the legitimacy of agency action. As Professor Asimow has written:
Public participation promotes fundamental democratic values by enhancing the responsiveness of agencies to the interest groups affected by regulation. It opens the process to groups and individuals with discordant points of view who might otherwise not have been heard during the agency's routine process of consultation with the public. In short, through advance notice and comment, every constituency has an opportunity to participate in a meaningful manner in making the laws that will affect it. 16 Notice and comment is not without cost: It can be an expensive procedure that increases the costs of issuing regulations. Some have speculated that if agencies were required to issue interpretative rules with notice and comment, informal, unannounced policies would be pursued in their stead, thus diminishing public knowledge of IRS policy. 17 ever, that such an extreme reaction would result from the rule proposed in this Note. Since the proposal is limited to the penalties imposed under section 6661, the most the IRS could lose from failing to follow notice and comment is the penalties it might collect from taxpayers who decide to challenge the rule. The public fisc will not lose the actual taxes owed or the interest on the back taxes. 18 Interpretative rules cannot make the claim for legitimacy that precedent or legislative rules can. They do not promote the values of representation and neutrality that are found in court proceedings, nor do they have the value of participation found in notice and comment. Instead, interpretative rules-although frequently well thought out-are simply the agency's ipse dixit. For that reason, courts have feinted at treating them differently, if only for rhetorical purposes. The proposal in this section attempts to preserve that distinction.
III. LIMITATIONS ON PROPER AUTHORITY
Even if the proposal suggested above were adopted, the IRS's cabined interpretation of "authority" would still accord it a great deal of leverage over the taxpayer. The IRS has restricted the authorities that a taxpayer may cite in attempting to avoid a section 6661 penalty to include only the Code, court cases, regulations, and "administrative pronouncements (including revenue rulings and revenue procedures)." 1 9 The regulations specifically exclude other sources that taxpayers and courts routinely refer to, including less formal administrative pronouncements, opinions by practitioners, 12 and conclusions reached in legal periodicals. 1 2 1 This restriction creates problems for taxpayers who end up owing substantive liability but wish to avoid the penalty. The Regulation makes it unlikely that the taxpayer will find recognized support for any position ishes the production of nonlegislative rules because "a regulatory program can function without them." Id. at 405 (emphasis deleted); see also the IRS has not already endorsed. 12 2 The comparison test the Regulation establishes makes it likely that the IRS's sources will overwhelm the sum of authorities that could exculpate the taxpayer, or at least diminish their significance in the total framework of regulations. 12 3 When a taxpayer contests a section 6661 penalty, she should be permitted to cite all of the sources upon which she may rely to exculpate herself from substantive liability. -12 4 For defense purposes, there is no distinction between between substantive liability and the fine; thus, the limitation has no sound basis. Tax procedure should be seen as analogous to Rule 11 of the Federal Rules of Civil Procedure, which allows a party to make "a good faith argument for the extension, modification, or reversal of existing law. .. ,25 Like Rule 11, the suggested amendment of Treasury Regulation 1.6661-3 protects in-court behavior. The proposal still protects the IRS's substantive conclusion; it only allows a taxpayer to defend against the penalty using whatever sources possible so long as that use is in good faith and not abusive.
Another analogy to attorney behavior, one more germane to the tax context, also suggests itself. In its Formal Opinion 85-352, the American Bar Association advised that "a lawyer may advise reporting a position on a return even where the lawyer believes the position probably will not prevail, there is no 'substantial authority' [with reference to section 6661] in support of the position, and there will be no disclosure of the position in the return. ' 126 With regard to tax shelter opinions, the American Bar Association has argued that an attorney should be able to question a revenue ruling in a tax shelter opinion letter. 2 7 If attorneys can offer advice to third parties on the basis of overturning a revenue ruling, taxpayers should be able to question those rulings without penalty.
IV. IMPLEMENTING THE PROPOSALS
These proposals could be effected either by judicial interpretation of section 6661 or through statutory amendment. It is unlikely, however, that a court would reinterpret Treasury Regulation 1.6661-3 in the manner suggested here because of the deference suggested by the Chevron test. 128 First, the language of section 6661 is ambiguous regarding the exclusion of interpretative rules. Evaluating section 6661 under the second test, congressional intent, some language in the legislative history implies that section 6661 should apply to interpretative rules. 12 9 Moreover, even if one treats the legislative history as ambiguous, the Chevron default treatment for agency regulations is to defer to agency discretion, and therefore the interpretation of "authority" in Treasury Regulation section 1.6661-3(b) would probably be accepted.
All challenges to agency action face increased deference to agency discretion after Chevron. But in the taxation context particularly, a statutory approach may be the only solution. First, the courts have a longstanding tradition of deference to the Commissioner's position." Second, some courts have interpreted the specific grant of rulemaking authority in section 7805 of the Code as a limit on the application of the APA, 3 1 despite the intention of the APA framers to have heightened judicial review for interpretative regulations." 3 2
A statutory proposal might also be the more effective solution. When considering the reasonability of tax regulations, courts sometimes rely on a legal fiction embodied in the doctrine of legislative reenactment. In short, the doctrine provides that if an agency issues a regulation and Congress amends any part of the Code-even a section unrelated to the challenged regulation-courts will defer even more to the agency's discretion because Congress could have amended the Code to overrule the agency's regulation."' This doctrine makes heroic assumptions about the efficacy of con-gressional oversight. Usually, when members of Congress pass tax legislation, they do not concern themselves with the entire Code but rather look at specific provisions in the Code to amend. 134 Nevertheless, Congress has amended the Code several times since the enactment of section 6661, and it has amended the Code after the promulgation of the regulations under section 6661." 5 The precedential impact of the legislative reenactment doctrine might therefore preclude any reinterpretation of "authority" except by Congress.
Despite these obstacles, a court could implement this Note's proposal. Deference under Chevron applies only if the agency's interpretation is reasonable. 1 6 A court could hold that Regulation 1.6661-3 is not reasonable given the background of administrative law and the previously unlimited definition of "authority." A court might also view the Taxpayers' Bill of Rights as a congressional mandate to limit the effect of Treasury regulations. In addition, the legislative history of section 6661 states that Congress intended that "the courts will be free to look at the purpose of this new provision in determining whether substantial authority existed for a position taken in any particular case." 1 37 This suggests that courts, not Treasury, should develop standards of authority. As a predictive matter, however, it is unlikely that a court would adopt the amendments suggested here.
V. CONCLUSION
This Note urges an improvement in the balance between governmental efficiency and governmental responsiveness. The IRS faces the enormous burden of executing, explaining, and, to some extent, determining how the United States government taxes its citizens, but this duty does not create unrestrained power to determine all tax policy. Because the regulations currently ascribe value to the Commissioner's litigating position, taxpayers face fines for questioning the Commissioner's view. The regulations also deny taxpayers the ability to use authorities they might otherwise use to escape substantive liability.
This problem has been created by the increasing amount of deference that courts have paid to administrative agencies over the past decade. As this problem is amplified in the context of section 6661, Congress might, when considering amending that section, also consider limiting the deference courts pay to interpretative rules. A return to the de novo ab initio [Vol. 98: 1435 standard of Gibson Wine would hew more closely to the original intent of the APA and would give interpretative rules their proper effect.
